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Where’s The Money?
From Handshake to Cash In Hand
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Settlement Attorney, Barrack, Rodos & Bacine

You havejust read that the securities classaction
lawsuit against the company in which you invested, and
subsequently lost, money has settled for asubstantial
amount of money. Oneof thefirst questionsthat comesto
mindis“whenwill | receivemy share of the settlement?’
Typicaly it takes between eighteen and twenty-four
monthsfrom thetime the settlement isannounced until a
settlement fund isdistributed. What takes so long?

Getting from the handshake between lawyerstoa
check inthemail to classmembersisatime-consuming
and labor-intensive process. Mountains of paperwork,
both for thelawyersand for the class members, approvd
and supervision by the court, in addition to the mundane
task of calculating claims can causethe delay betweenthe
announcement of the settlement and the check inthe mail
toseemendless. Sowhat actually happens?

The Settlement | tsalf

After hoursor daysof intensive negotiations, the
lawyersrepresenting the class and representing the defen-
dantsfinaly reached an agreement to settlethe case. But
the negotiating does not stop there. After the handshake,
the agreement must be reduced towriting. A short version
of the agreement, called aMemorandum of Understand-
ing, or MOU, can bedrafted and signed quickly, often
within aweek of the verbal agreement. TheMOU
containsthe bare bones of the agreement, with the details
left for theformal settlement agreement. OnceanMOU is
signed, and the court notified of the existence of the
agreement, thereal work onthefull termsof the settlement
begins. Corporationswill oftenissueapressrelease
announcing the settlement of thelawsuit after anMOU is
sgned.

Working out the details of asettlement doesnot have
to betime-consuming, but can be. The partiesoften can
draft and agree upon thelanguage in asettlement agree-
ment withinamonth of the actua agreement. However,
with more complicated settlements, such asthoseinvolving
theissuance of stock to the class, the process can go on
for many months. In one case, acompany issued apress
release announcing asettlement in January of 1999, but
the paperswere not signed until November of that year.

The settlement agreement isonly one part of the
package of documents needed to finalize asettlement.
The partiesmust a so agree upon thelanguage of the
notice sent to members of the class describing the settle-
ment and inviting classmembersto participatein, or object
to, it; asummary noticefor publicationinthemedia; a
proof of claim and release; and aproposed order for the
court to Sgnto preliminarily approvethe settlement. Two
types of notice are needed to ensure that the class mem-
bersreceive actud notice of the settlement. Written notice
of the settlement is sent to shareholders of record listed
with acompany’ stransfer agent. However, becausethe
vast mgority of securitiesareheldin“street name” — held
by nomineesfor ther clients, thewritten noticeisgenerally
sent to the nominees, who are directed to disseminate the
noticeand clam formstotheir clients. Thesummary
notice, published in nationd financial pressand onthe
internet, isdesigned to reach awider audiencethanthe
written noticesputinthemail. Althoughitlacksdetail, the
summary notice does contain instructionsfor obtaining a
copy of thefull noticeand claim form.

Oncethe partieshave gpproved al of the documents,
the packageissubmitted to the court for itspreliminary
approva. Ingranting preliminary approval, the court sets
important deadlinesfor fina gpproval of the settlement,
including the date of the fairness hearing and the dates by
which the partiesmust submit their papersin support of
the settlement and by which objectionsto the settlement
must befiled. The court also setsthefiling deadlinefor
clamforms. All of these datesareincluded inthe notices
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disseminated to classmembers. Timeframesvary, but
typicaly afairnesshearing will be scheduled approxi-
mately two months after the noticeissent. Claims dead-
linesare often two to three months after the date of the
notice.

Thefarness hearing can takefifteen minutesor afull
day (or longer). A brief hearingisthenorminasmple
matter where no one has objected to the settlement. The
hearing could also takeafull day or moreif the settlement
iscomplex or if there are objectionsto the settlement. If
the court does approve the settlement (and in somerare
cases, the court will not) the approval may comeat the
conclusion of thefairnesshearing or sometimelater,
usualy no morethan aweek or two after the hearing.

Even when the settlement hasbeen findly approved
by the court (and assuming no appedl istaken from that
approval), the settlement fund is<till not distributed. What
next?

Settlement Administration

Adminigration of the settlement beginswhen thefirst
completed clamformarrivesat the Claims
Adminigrator’ soffices. But whoistheClaimsAdminis-
trator and what does he or she do?

ClamsAdminigtrators (sometimes cal led Settlement
Administrators) are service organizations hired by the
attorneysfor the classto managetheflow of clamforms
to and from class membersentitled to makeaclaimonthe
settlement fund. These organizations, often accounting
firmsor outgrowths of accounting firms, havethe staff and
thetechnica know-how to manage the thousands of
clamformssent in by classmembersaswell asthe
information submitted that form the basisfor eachindi-
vidud clam. Classcounsd delegatestothe Clams
Adminigtrator theresponghbility for handling theclaims
made by the classmembers. The ClamsAdministrator’s
jobincludes having thewritten noticesand claim forms
printed and mailed to classmembers, receiving compl eted
clamforms; managing theinformation contained onthe
claim forms, asdescribed bel ow; and distributing the
funds once the settlement administrationiscomplete.

Attheheart of clamsadministrationistheclam form.

Theclam form requiresthe claimant to provide detailed
information about the transactionsin the security in ques-
tion during theclassperiod. Theclaimform asorequires
the claimant to provide proof of thetransactionsinthe
form of confirmation dips, account statements, or portions
of atax return (if the claimant hasclaimed alossonthe
transaction for tax purposes). Depending on how actively
traded the stock was during the class period, the Claims
Administrator could receive anywherefrom 2,000to
120,000 claim formsor more.

The Claims Administrator createsaspecidized
databasefor each caseit adminigters. Typicaly, the
clamant identification information on eachcdamformis
entered into the database and the claimant isassigned a
clam number. Thetransaction datacontainedin each
clamformisthen analyzed by the Clams Administrator’ s
staff to verify the accuracy and authenticity of theinforma:
tion ontheclamform, to determinewhether aclaimis
deficient in any way and to caculatethe clamant’ sal-
lowed losses, if any. After theanalysisiscompleted, the
transaction, deficiency and lossdataare entered into the
database.

Oncethe databaseiscomplete, the Clams Adminis-
trator then contacts every claimant whose clamwas
rejected or found to be deficient. A claimwill bergected
if the claimant purchased the securitiesin question outside
of theclassperiod or if, according to the plan of allocation
approved by the court, aclaimant suffered no loss attrib-
uted to thefraudulent actionsalegedinthelawsuit. A
clamisdeficient if thecdlamant has not provided sufficient
transactioninformationto verify theclaim, hasfalledto
provide other important information onthe clamform, or
hasfalled to sgntheform. Thedeficient clamantshave
the opportunity to curethe deficiencies, thergjected
claimantshavethe opportunity to demonstratethat the
rejection wasimproper. If adeficiency isnot cured, the
clamisthenrgected. Any clamant whoseclamis
rejected may seek the court’ sreview of theadministration
of their claim. Thisprocessoften takes many monthsto
complete.

Whenthe Clams Adminigtrator hasmade afind
determination with regard to each and every claim,
including the deficient and rgected claims, it preparesa
fina report and recommendeation containing detailed
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information about each claim made and itsrecommenda
tionsfor the acceptance or reection of theclams. Typi-
cdly, nineto fifteen months e apse between theclaim
deadline and completion of the Claims Administrator’s
report. Still no distribution. What €l se hasto happen?

TheFinal Step

Traditiondly, class counsel haveto request permission
from the court to distribute the settlement fund in accor-
dancewith the Clams Administrator’ srecommendations.
Class counsdl would submit thereport of the Claims
Adminigtrator to the court, and if therewere any requests
for court review of argected claim, class counsal would
present theserequestsaswell. Sometimesthe court
would hold ahearing onthe matter. Moretypicaly, the
court would order the distribution of the settlement fund
based upon the papers. Thiscould takeaday or amonth,
depending, aswith al requests submitted to the court,
upon the court’ sschedule.

Oncethe court signsthe distribution order, the settle-
ment fund, including the principa contributed by the
defendantsplusall interest earned intheintervening
months, can be distributed and only isdelayed by thetime
it takesto print, assemble and mail the checks. If the
settlement isnot al cash, however, additiona delaysare
typical. With astock settlement, theissuance of stock
certificatesby acompany’ stransfer agent addsan extra
layer of administration that can delay distribution for
months. Recently, some courts haveincorporated permis-
sonto distribute the settlement fund into thefinal order
approving the settlement (assuming no regjected claimants
seek court review), thusdiminating thisfind stepinthe
process.

So how long will it take? From handshaketo fina
approval can takeafew monthsor more, evenuptoa
year. Fromthetimeclaimformsaredueto befiled (which
typicaly occursafter thefina approva hearing) until the
settlement checksare mailed can stretch anywherefrom
nineto eighteen months. Getting from handshaketo cash
inhand, requiresvigilanceinfiling aclamand patiencein
waiting for the check to arrive. <

Where’s The Money?

At A Glance*

Day 1. The handshake settlesthe case.

Day 10: ThelawyerssigntheMOU.

Day45.  Thelawyerscompletethe Settlement
Agreement and accompanying
documents and submit them to the court
for preliminary approva.

Day50:  Thecourt grantspreliminary approva to
the settlement.

Day55:  Noticeof the settlement is published

and mailed.
2 months since handshake.
Day 105: Farnesshearing.
4 months since handshake.
Day 135: Clamformsduetobemailed.
1 year from claim form due date.

Day 500: Clamsadministration completed.
Claimsadministrator issuesitsreport.
Day 530: Lawyersfor theclassrequest
permissionto distributethe settlement
fund based on thereport of theclaims
adminigrator.
Day 545: Court grantspermissonto
digtribute.

A year and a half from handshake.

Day 560:  Settlement fund distributed.

Prepared for the Barrack Brief
by Leslie Bornstein Molder, Esquire

* Thistime line is hypothetical. The actua length of time from an
agreement to settle a securities class action case to the distribution of a
settlement fund can vary significantly from this example.
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Where the Numbers Come From

Leslie Bornstein Molder, Esquire
Settlement Attorney, Barrack, Rodos & Bacine

One of most frustrating aspects of securitiesclass
action litigation for sharehol dersiswhen the check comes
inthemail. Multi-million dollar settlementsrai se expecta:
tionsthat injured shareholderswill be“madewhole.” In
redlity, however, someonewho lost thousands of dollars
onther investment in acompany that isthe subject of a
securitiesfraud class action may recelve acheck for a
fraction of the out-of-pocket loss he suffered when he
sold hisstock inthe company that isthe subject of the
lawsuit or the paper |osses he haswatched accumulatein
hisportfolio after therevelations of thefraud by the
company. Many factors contributeto the disparity
between the amount of money ashareholder actualy lost
on aninvestment and the amount of compensation that
shareholder will receive asaresult of asettlementina
securitiesfraud classaction lawsuit.

The primary reason for the disparity isthat aclass
member’ sclaimisnot necessarily equa to the amount of
money helost on hisinvestment. The securitieslawsare
designed to compensate sharehol dersfor the amount they
overpaid for the stock asaresult of the company’ sfraud.
A securitiesfraud lawsuit will not compensate ashare-
holder for thedrop in price caused by other factors, such
asgenerd fluctuationsin the stock market or paralle
movementsin the stock price of other companiesinthe
sameindustry asthe subject company. Infact, itisonly
when asecuritiesfraud classaction lawsuit is settled that
the process of calculating classmember claimsbegins.

Each classmember’ sclamiscalculated in accor-
dancewith the Plan of Allocation described inthe notice
of settlement sent to potentia membersof the classwhen
the court givesitspreiminary approva to the settlement
agreement between the parties. Theformulascontainedin
the Plan of Allocation ca culate how much asharehol der
overpaid for the stock — dueto the fraud by the com-
pany — ontheday that he bought it. Theseformulasare
created by expertson price movementsin the stock
market hired by the attorneysrepresenting theclass. The
expertsdiminatethe effects of general market and indus-
try stock pricetrendsto isolate the effect that the fraud
alone had on the price of the stock in question. Thefraud
— usudly misinformation givento theinvesting public by

the company or adverseinformation known to the com-
pany but not disclosed to theinvesting public— inflates
the price of the stock whileit isongoing and the experts
determinewhat the“true’ vaue of the sock would have
been had the fraud not occurred.

The claimsadministration process, asdescribed in the
accompanying article, isdesigned to verify and calculate
each classmember’ sclam. Whenthe clamsadministra-
tor has compl eted this process, and the court has ap-
proved theresultsof the administration, theclamsadmin-
istrator isthenin aposition to distribute the settlement
funds. For anall cash settlement, the processis straight-
forward: thefundisdistributed on aproratabasistothe
clamants. If ashareholder’ sclamtotals 1% of thetota
clams, then that shareholder isentitled to 1% of thefund
to be distributed, whether thefund consistsof all cash, a
combination of cash and securitiesor al securities.

Theanaysisdoes not stop there because shareholders
will not necessarily receivethefull amount of their claim.
If the settlement fund isinsufficient to pay every clamant
their full loss, then every claimant receivesthe same per-
centage of their claim. For example, if asettlement fund
totals$10 million and theclaimstotal $10 million, then
every claimant will receiveacheck for 100% of their
clam. If theclamstota $20 million, then every claimant
will receive acheck for 50% of their claim.

Whilewaiting for thedistribution to arrivein themail,
claimants often ask for aprediction of how much they will
receivewhen the settlement fund isdistributed. Asshown
above, until theend of theclaimsadministrationthe
answer issmply not available. «
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